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MORE RIGHTS FOR EWCs

EFFAT WORKING DOCUMENT ON THE POSSIBLE REVISION OF THE EWCs DIRECTIVE AND THE DEFINITION OF NEW SOURCES.

1. In 1999 the ETUC produced a document, which proposes changes to the directive 94/45 on European Works Councils. EFFAT at present sustains the ETUC’s demands. 

However, four years have past and the directive still hasn’t been revised. The consolidation of practices and the changes in the legislative framework call for an integration to the ETUC’s initial proposal. 

The following document is hence intended as EFFAT’s contribution to the discussion on the directive’s revision. 

2. EFFAT deems that the EWCs rights to information and consultation aren’t sufficiently well defined and thus it is difficult to refer to the law when necessary. This frustrates employee representation bodies. 

Furthermore, EFFAT believes that the weakness of the employees’ rights is not consistent with the European model’s ambitions regarding employee participation and, generally, with the principles of the European social model.  

3. The absence of mechanisms, which establish best practices in a clear way, brings about the need to constantly renegotiate the tools, means and resources available to EWCs and thus a rather slow growth of the EWCs. Therefore the enlargement of a) the legislative framework and b) the sources seems opportune. 

3.1 With regard to the first item, we call for the revision of the directive such as foreseen in the directive itself. 

3.2 With regard to the second item, the Sectoral Social Dialogue could be introduced among the sources, which regulate the functioning of EWCs, so as to allow for a transposition of best practices through sectoral agreements, which would become a benchmark for EWCs while respecting the specificities of each sector. 

4. The EFFAT secretariat was asked to explore the possibility of integrating the EWC regulation with sectoral agreements – as explained below – also with view to formulating a proposal for changes of the EWCs directive. 

THE PROPOSALS  

1) The following “whereas” is added: 

Member States should be able to provide that representatives of trade unions may be members of a special negotiating body regardless of whether they are employees of the undertaking or of the group of undertakings.

2) The following letter is added to the list of definitions under article 2

[e bis) ‘information’ means the informing of the EWC by the company directors on questions which concern the undertaking or the group of undertaking itself and any of its subsidiaries or establishments situated in another Member State or which exceed the powers of the decision-making organs in a single Member State at a time, in a manner and with a content which allows the employees’ representatives to undertake an in-depth assessment of the possible impact and, where appropriate, prepare consultations with the competent organ of the undertaking or group of undertakings;]

3) Letter f) is replaced as follows: 

[f) ‘consultation’ means the establishment of dialogue and exchange of views between the body representative of the employees and/or the employees’ representatives and the company management, at a time, in a manner and with a content which allows the employees’ representatives, on the basis of information provided, to express an opinion on measures envisaged by the competent organ which may be taken into account in the decision-making process within the undertaking or the group of undertakings;]

These definitions exist in the community law in directive 2001/86, which among the directives on employee information and consultation is the closest by aim and legislative technique to the EWCs directive.  

4) The following article is to be included 

[11. bis SANCTIONS 

1.The member States shall provide for adequate sanctions to be applicable, in the case of infringement of the dispositions laid down in this Directive by the employer or employees’ representatives. These sanctions must be effective, proportionate and dissuasive

2. The member States shall establish provisions according to which, in the case of non-compliance by the employer with the obligations to inform and consult with employees regarding decisions as described under article 1 and the agreements signed for the setting up of a EWC, which may have direct and immediate consequences in the sense of substantial changes or termination of working contracts of the concerned groups of employees, such decisions shall not have any legal effects on the contracts and terms of employment of the concerned employees. Legal effects shall not enter into force until the employer has fulfilled all obligations, or, should compliance have become impossible, an adequate compensation be determined, according to procedures and modalities to be established by the member States. 

3. with reference to the commas above, non-compliance is considered such: 

a) In the complete absence of information to and/or consultation of employee representatives prior to the adoption of decisions or the publication of such decision; 

b) In case of withholding important information or the release of inexact information with the result of making the exercise of information and consultation ineffective. 

Similar wording had already been adopted by the European Parliament in the first draft of directive 2002/14 on a general framework for informing and consulting employees. At a later stage the mechanism establishing sanctions was changed upon the initiative of some member States and UNICE. 

It appears to be a “strong” law, but its effects can be mitigated through the possibility of setting up structures for conciliation and arbitration through the sectoral social dialogue.  

It allows for a double effect: to discourage management from not complying and to bring the sectoral social dialogue into value.  

4) The following paragraph shall be added to item a) of article 5.

Member States may provide that such members may include representatives of trade unions whether or not they are employees of a participating company or concerned subsidiary or establishment.

The right of trade union organisations to be recognised as negotiating parties (not participative parties) is already established in community labour law through directive 2001/86.

5) The following item shall be added to the subsidiary requirements:

[3 bis) Practical arrangements for information and consultation
1. In accordance with the principles set out in Article 1 and without prejudice to any provisions and/or practices in force more favourable to employees, the Member States shall determine the practical arrangements for exercising the right to information and consultation at the appropriate level in accordance with this Article.

2. Information and consultation shall cover:

(a) information on the recent and probable development of the undertaking's or the establishment's activities and economic situation;

(b) information and consultation on the situation, structure and probable development of employment within the undertaking or establishment and on any anticipatory measures envisaged, in particular where there is a threat to employment;

(c) information and consultation on decisions likely to lead to substantial changes in work organisation or in contractual relations, including those covered by the Community provisions referred to in Article 9(1).

3. Information shall be given at such time, in such fashion and with such content as are appropriate to enable, in particular, employees' representatives to conduct an adequate study and, where necessary, prepare for consultation.

4. Consultation shall take place:

(a) while ensuring that the timing, method and content thereof are appropriate;

(b) at the relevant level of management and representation, depending on the subject under discussion;

(c) on the basis of information supplied by the employer in accordance with Article 2(f) and of the opinion which the employees' representatives are entitled to formulate;

(d) in such a way as to enable employees' representatives to meet the employer and obtain a response, and the reasons for that response, to any opinion they might formulate;

(e) with a view to reaching an agreement on decisions within the scope of the employer's powers referred to in paragraph

2(c).

These arrangements for information are laid down in the framework directive on employee information and consultation (dir 2002/14) and are thus already applicable to EWCs. It is necessary to utilise them in practice. 

The timing and flow of the arrangements for information and consultation may be defined through sectoral social dialogue. 

6) the following paragraph shall be added to article 5

[7. For the purpose of the negotiations, the special negotiating body may request experts of its choice, for example representatives of appropriate Community level trade union organisations, to assist it with its work. Such experts may be present at negotiation meetings in an advisory capacity at the request of the special negotiating body, where appropriate to promote coherence and consistency at Community level.

The special negotiating body may decide to inform the representatives of appropriate external organisations, including trade unions, of the start of the negotiations.]

This disposition is laid down in directive 2001/86 as well. 

EWCs AND SECTORAL SOCIAL DIALOGUE

The capability of disseminating best practice by analysing and sharing the most relevant contents of agreements allowed us to repeat certain practices (e.g. the use of experts, the presence of EFFAT, the role of select committees, internal minutes etc.) in a majority of EWCs in such measure as to turn them into information and consultation standards in the food, agriculture and tourism sectors. 

Many of these practices interpret the sprit of the directive correctly (this is a widely shared opinion). Nonetheless are we obliged to continuously renegotiate these practices. This determines a certain slow-down in the negotiating process and in the research of innovative solutions. Some of these practices are not necessary in all EWCs or need to be tailored to measure for the different contexts. 

For these reasons we believe that the sectoral social dialogue is the right place to set out standards based on best practices in framework agreements for all EWCs of the same sector. 

Sectoral framework agreements would be a way to: 

· better meet the specific aspects of each sector; 

· define the implementation of the same practice through different modalities, 

· allow for easer negotiations at the company level,

· allow for an increased flexibility in managing best practice because the framework agreements are more likely to be updated,

· more in general, it brings collective bargaining back to its natural self-regulatory role concerning the relationship between management and employee representatives.

As much as it is desirable, the present condition of European sectoral social dialogue doesn’t  make it a credible place for sectoral negotiations with the dimension described above. However, it is possible to start action in two directions: 

a) to begin an internal reflection and give the diverse sectors within EFFAT the mandate to explore whether it is possible to negotiate agreements in the existing bodies of social dialogue, 

b) to elaborate a proposal for changing the directive in which reference is made to sectoral social dialogue as the ideal place for the definition of other standards for the information and consultation of employees in multinational companies than those laid down presently (For instance, such changes could concern the establishment of “controlling undertaking” in article 3, or the definition of a modality for dispute resolution in case of, e.g., confidential information, disputes regarding the transnational character of a project etc.). 
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