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Implementation of the European Works Council Directive response form

This response form can be completed online through Survey Monkey: http://tinyurl.com/y9hro6o
Alternatively, completed response forms can be emailed, posted or faxed to BIS:

Email: EWC@bis.gsi.gov.uk 
Postal address:

Celia Romain
Employment Relations Directorate
Department for Business, Innovation and Skills
Bay 462
1 Victoria Street,
London SW1H 0ET
Fax: 020 7215 6414

The closing date for this consultation is 12/02/2010

The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses.

Name: „COMPANY NAME“ PLC European Works Council 
Organisation (if applicable):

Address:  XXXXXXXXXX
Please state if you are responding as an individual or representing the views of an organisation, by selecting the appropriate group on the consultation response form. If responding on behalf of a company or an organisation, please make it clear who the organisation represents and, where applicable, how the views of the members were assembled. Please tick the box below that best describes you as a respondent to this consultation:
	
	Business representative organisation/trade body

	
	Central government

	
	Charity or social enterprise

	
	Individual

	X
	Large business ( over 250 staff)

	
	Legal representative

	
	Local Government 

	
	Medium business (50 to 250 staff)

	
	Micro business (up to 9 staff)

	
	Small business (10 to 49 staff)

	
	Trade  union or staff association

	x
	Other (please describe): EWC composed by 25 countries.
The view represent in this document were assembled by a wotking group of five EWC members and were submitted to a vote by all EWC members. The proposal was unanimously agreed by all EWC members.

The EWC is represented by a team of four spokespersons to be contacted by using the above email address.


Question 1 

Is the Government’s overall approach to implementing the Directive the correct one?  Please give reasons, as appropriate.

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is of the opinion that the Governments proposal will not help to improve the functioning of European Works Councils under British law. Instead, it will deepen the gap between European Works Council operating under UK law and those operating under European law. The Government should make sure that employee representatives in UK companies or foreign companies operating under UK law will not be increasingly disadvantaged vis-à-vis their Continental European colleagues. The Government should not try to water down the spirit of the revised “Information” and “Consultation” processes but fully transpose the definitions of the Directive. In particular, the EWC believes that the Government has so far ignored the particular situation with EWC´s without any EWC Agreement but operating under the Subsidiary Rules since there are hardly any default provisions in case no agreement can be reached on items such as “training”, “means” and procedures for information and consultation. 
Question 2 (Paragraph 3.15)

Will the Government’s approach to the adaptation clause cause practical problems when two EWC agreements are merged?  If yes, please describe the likely problems and any potential solutions.

x FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is of the opinion that it would provide more clarity if the law would specify what significant changes may be by quoting the possible scenarios mentioned in the Directive such as mergers, take-overs etc.
Question 3 (Paragraph 4.8) 

Should the definitions of "information" and "consultation" be introduced as obligations in a new Regulation?  Please comment as appropriate.

x FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is of the clear view that the new definitions of “information”, and “consultation” must be wholly transposed as definitions into the UK law.
Question 4 (Paragraph 5.13)

Should the phrase the “parties concerned” refer to the Special Negotiating Body?

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC does not share the view of the Government. According to the ECJ  Kühne & Nagel judgement information needs to be provided even prior to the establishment of a SNB. The ECJ forced the management to provide this information to the parties considering requesting the establishment of a SNB. These parties concerned include namely the local employee representatives such as trade unions and works councils. These bodies would greatly depend on this information to explore a) whether or not their company falls in the scope of the Directive and b) to identify potential partners in other countries to submit a request from two countries for the creation of a SNB. Therefore, the parties concerned must be defined as “local works councils, trade unions and other form of employees representatives as well as existing Special Negotiating Bodies and the European Industry Federations.”
Question 5 (Paragraph 5.13)

Has the Government identified the correct point at which information must be provided and a suitable mechanism for ensuring that information is provided in a timely manner?  If not, please suggest an alternative approach.

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is of the opinion that the obligation for information should be introduced as a joint responsibility of Central Management and the Special Negotiating Body. The SNB can only inform Social Partner after it was constituted and therefore after the negotiations were started. The management, however, would be in a position to inform the Social Partner in due time prior of the first SNB meeting which would allow a stronger involvement.

Question 6 (Paragraph 5.15)

Has the Government identified the correct enforcement mechanism?  If not, how can this provision be enforced more effectively?

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The 2009 Directive intends to improve the legal enforcement of the rights of EWC. Unfortunately, the UK draft proposal introduces a massive administrative burden to enforce the legal rights of EWCs. Draft Regulation 20 of the UK Government draft stipulates that legal cases must be filed to the relevant courts “within three months beginning on the date when the decision was made” This time-limit would imply that the employees are at least aware of a decision and even the exact date when the decisions was taken by Central Management. Practical experience, however, illustrates that management decisions are often announced to the employees at a far later time if at all. Often employee representatives get only aware of transnational projects once they are implemented locally.

It may be possible that companies do not even announce a decision and simply ignore any kind of communication with their employee representatives. The proposed wording could encourage companies to announce decisions not earlier than after three months after they were taken.
The tight time-frame also ignores the limited means of EWCs to meet to prepare for legal action on short notice and the complexity of legal procedures. In addition many agreements include conflict resolution procedures or mediation processes prior to seeking a matter resolved at court. These procedures would need to be exhausted prior to seek legal action which would most likely delay legal proceedings to a time beyond the three month limit.
As a minimum it is suggested that the time-limit is related to the date when the employee representatives were made aware of the rather than to the date when the decision was taken.

Question 7 (Paragraph 5.19)  

Is the Government’s interpretation of the role of experts at SNB meetings correct?  If not, please suggest an alternative approach.

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The experts should be entitled to speak on behalf of the SNB if so requested by the SNB. 

However, the expert should not take any decision on behalf of the SNB.
The experts should also be allowed to attend the EWC meetings with management.

The Government should define what kind information to the SNB may be classified as confidential in order to avoid the undue classification of information as confidential and restricting the communication mean of the EWC.

Question 8 (Paragraph 6.7)

The Government has suggested a flexible approach to the way that in which national and transnational information and consultation are linked.  Is this the most appropriate way to implement this provision?  If not, please suggest an alternative approach.

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is of the opinion that TICE 2010 should properly refer to the wording and the spirit of the recast Directive. This proposed wording would allow local consultations to be even completed before any meeting of EWC. Again, TICE 2010 should include rules for companies where no Agreement could be reached as in „COMPANY NAME“. As provided in the Directive EWC should be informed not later than the local bodies of employee representation. 
Question 9 (Paragraph 6.10)

Is the Government correct to require balanced representation only “as far as reasonably practicable”?  Please comment as appropriate.

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


x FORMCHECKBOX 
 Not sure

Comments: 

The vast majority of countries within the „COMPANY NAME“ EWC are represented by one member only. A balanced representation could only be ensured if a larger number of seats would be given to single countries.
Question 10 (Paragraph 6.15) 

Do you have any further comments on the scope of EWCs and the Government’s plans for implementing the requirements for a valid EWC agreement?

Comments: 

The prior „COMPANY NAME“ Special Negotiating Body has experienced controversial interpretation on the decision making on the signing of an EWC Agreement. It is considered as fundamentally important that SNBs and EWCs are fully responsible for conducting internal votes on signing and/or terminating an EWC Agreement. EWCs and SNBs should be enabled to conducting ballots in the absence of management by setting their own procedures of operation. They should not be obliged to expose individuals being in favour or in opposition of a certain decision to management. 

The „COMPANY NAME“ EWC suggests that the above section should also state the relevant courts under which any procedures on the interpretation of the Agreement would be ruled. This is of particular importance for EWC members who are not familiar with the legal system of the UK. 

Question 11 (Paragraph 7.3)

Is the Government correct to interpret the duty to represent collectively the interests of employees as a stand-alone obligation?  If not, please state how, if at all, this provision should be implemented.

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


x FORMCHECKBOX 
 Not sure

Comments: 
The way this question is posed was not clear to the EWC.
Question 12 (Paragraph 7.8)

Is the Government correct not to specify how the EWC should inform employees of the outcome of EWC discussions, taking into account the varied needs of different workplaces?

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is of the opinion that the Government should specify the means by which the EWC as a body should be able to communicate openly to the employees they represent. 
The Government proposal to negotiate the communication means between SNB and Central Management does not reflect the communication needs of EWCs established by the Subsidiary Rules. A fall-back provision in the Annex will be essential for cases where no Agreement was reached.

The Annex of the Regulation should guarantee, that

- Statements and opinions of the EWC can be issued at any time to the employees without prior permission from management
- Information circulated by the EWC and/or the Select Committee must be displayed by management on notice boards locally and on corporate Intranet websites

- Corporate communication policies may not interfere with the rights and duties of the EWC to inform the employees
- The EWC is entitled to communicate with local staff via face-to-face meetings particularly in those sites and countries which are not directly represented by a EWC member.

The Governments proposal to involve the CAC with regards to a compliance order against the EWC is considered to be potentially abused by management to interfere into the internal work of an EWC.    
Question 13 (Paragraph 7.8)

Is it correct to apply the duty to provide employees with feedback to the EWC as a single entity, rather than to the individual EWC members?  If not, how should this duty be applied?

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is of the opinion that both levels – the EWC as a single entity and the individual member – shall have the duty of providing feed-back to the employees. Otherwise the individual member could be restricted by management to talk to the employees in his/her country. We believe there may be country specific information provided at EWC meetings which should be explained in greater detail to the employees of the relevant country by the individual representatives.
Question 14 (Paragraph 8.4)

Is the Government correct in its interpretation of the “means required”?  Please comment specifically on the Government’s consideration of what management is may be liable for.

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The Government proposal would not help the „COMPANY NAME“ EWC to improve its functioning.

The draft document of the UK Government does not foresee any default mechanism for EWCs established on the basis of the subsidiary requirements. As there are no “means” provided for in the Subsidiary Requirements, those EWC´s would not benefit from the improvements of the EWC Directive.
There is sufficient evidence that the means required by SNBs and EWCs include a certain number of minimum standards which should be included in TICE 2010 such as:
- technical communication means (computers, internet access, password protected email, telephone)

- office space

- operational budget

- a minimum number of Select Committee meetings per year

- access to sites represented by EWC members

- entitlement and resources for Select Committee members to visit locations in different EU members states outside regular meetings.

- financial resources for publication of the EWC (newsletters etc.)

- Webspace on the corporate intranet 
- financial resources for legal proceeding (lawyers and any other legal costs) 
- training
Question 15 (Paragraph 8.9)

The Government intends not to specify who is responsible for determining what training should be provided to SNB and EWC Members.  Is this the right approach?  Please comment as appropriate.

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is a EWC by law following the Subsidiary Requirements. The Government proposal to leave the definition of training to the negotiations between the SNB and management implies that a EWC Agreement would be signed in all cases. How can the Government ensure that EWCs by law will be given the right to training. The „COMPANY NAME“ EWC is of the opinion that a fall back provision will be introduced if no Agreement is reached. Bearing in mind that other countries provide for a fixed number of training days per year we are concerned that the Government proposals is particularly detrimental to UK employee representatives who will become some kind of second class representatives due to limited access to training.
The EWC „COMPANY NAME“ suggests that

· all EWC members should be granted with two days of training per year

· an annual training budget is negotiated between the SNB and/or EWC with management

· entitlement for training of SNB and EWC affairs goes beyond and supplementary to any training times granted for any other functions of employee representatives.

· In case no agreement is reached Central Management and/or the EWC shall each decide and arrange on  50% of the compulsory training and each decide on the relevant training programme and trainers.   
Question 16 (Paragraph 10.6)

Is the current level of maximum fine effective, proportionate and dissuasive?  If, not, please suggest an appropriate maximum fine.

 FORMCHECKBOX 
 Yes

x FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC if of the opinion that the current fine as defined in the law is neither effective, nor proportionate nor dissuasive. „COMPANY NAME“ is a company with $ XX B sales and $ X.X B income. For such a multinational company a maximum fine of 75.000 GBP is neither dissuasive, nor effective nor proportionate. The EWC proposes a much higher fine. Even more importantly, the procedures need to be simplified. Under the TICE 1999 not a single case has been put forward to the EAT on transnational information and consultation. The law need to specify, that

a) the EAT and the CAC may suspend management decisions if a EWC is not properly informed and consulted

b) the costs of the procures (lawyers etc.) are to be covered by Central Management

Question 17 (Paragraph 11.2) 

What practical issues have you experienced in the operation of European Works Councils?

Comments: 

1. The „COMPANY NAME“ EWC is based on the Subsidiary requirements. It has experienced that the Subsidiary rules do not at all specify the terms of office of the EWC members. Although there are rules on the election/appointment for members of a EWC by law, there are no provisions of the duration of the mandate. Are they elected or appointed for a lifetime? There are also provisions lacking for substitutes / deputies or replacements for representatives.

2. It would useful if the Regulation would specify whether an “annual” meeting refers to a calendar year or a financial year or any other period.
3. The „COMPANY NAME“ EWC is concerned about the uncertainty of the phrase “Central Management” with regards to the attendance of management representatives at EWC meeting. We propose “Central Management” to be defined as the decision-taking management. The legislation should make sure that the obligation for information and consultation may not be delegated to lower management levels or external consultants.
4. In the view of the „COMPANY NAME“ EWC the obligation of the Central management to call for a meeting with the SNB in case a valid request was submitted is not sufficient. The current Regulation does not provide information on the number and the frequency of meetings of the SNB with management during the three years period. In the „COMPANY NAME“ case this lack has significantly delayed the negotiations with periods of one year in between two meetings. The EWC suggest to enable the SNB to decide when to meet and how many meeting are necessary. Alternatively,  Central Management and the SNB should be obliged to meet at least quarterly.  
Question 18 (Paragraph 11.2)

Do you have any other views on the way the regulations have been drafted?  Please submit any drafting suggestions if you have them (please continue on a separate sheet if necessary).

Comments: 

The „COMPANY NAME“ EWC is of the view that there is need to provide stronger protection for SNB and EWC members. If SNB or EWC members have to leave the company it is not always clear, whether there termination is related to the SNB or EWC role. In addition, SNB and EWC members would be prepared to raise their voice in meetings with management in a more self-confident manner if they could be certain not to experience any detrimental impact of their participation.
Therefore, the „COMPANY NAME“ EWC suggests the following wording:

“EWC and SNB members may neither favoured not disadvantaged in relation to their participation in a SNB or EWC. SNB and EWC members shall be treated with dignity and respect by Central Management. Prior to any termination or disciplinary action against any SNB or EWC member the SNB or the EWC Select Committee shall have the right to be informed and consulted before this action is implemented.”
Question 19 (Paragraph 11.2) 

Do you have any comments on the Impact Assessment at Annex G?

Comments: 

Question 20 (Paragraph 13.6) 

Is the Central Arbitration Committee the correct court to hear all complaints under these Regulations?  If not, please state your reasons.

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


x FORMCHECKBOX 
 Not sure

Comments: 

Question 21 (Paragraph 13.11)  

Is it appropriate to introduce a three-month time-limit for applications to the Central Arbitration Committee under Regulation 21 TICE 1999 but not under Regulation 20?  Please comment as appropriate.

 FORMCHECKBOX 
 Yes

X FORMCHECKBOX 
 No


 FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC is aware that since the adoption of TICE in 1999 only an extremely limited number of cases have been put to forward to the attention of the CAC and the EAT. This is largely due to the complexity of the procedures particularly for SNBs and EWCs which are composed primarily by non British representatives. The „COMPANY NAME“ EWC operating under the Subsidiary Requirements represents some 24 countries with only one UK member due to the employment numbers spread across Europe. The former „COMPANY NAME“ SNB had considered several time to make an application to the CAC but refrained from that application in view of many uncertainties regarding the legal proceedings in the UK. The new TICE should help employee representatives to make an easier use of the legal means they are given by the Directive. The Government proposal, however, weakens the legal means of SNBs/EWCs to enforce information and consultation for two reasons:
a) It appears to be impossible for a SNB/EWC to arrange for all the relevant knowledge, expertise, translation of documents, financial funds and internal decision making processes within a period of three months. Since SNB members are coming from many different countries the preparation time of three months is far too limited.

b) The proposed amendments of Regulation 20 “within three months beginning on the date when the decision was made”  implies that Central Management does take a formal decision and that this decision is announced to the employee representatives on short notice. Practical experience, however, illustrates that management decisions are often announced to the employees at a far later time if at all. There are well known of companies which did not even announce a decision of non-compliance and simply ignored any kind of communication with their employee representatives. The proposed wording would easily allow companies to avoid any legal proceedings by taking the decision of non-compliance but to announce this decision more than three months after it was taken to the employees after the time limit of application to the EAT has expired. 
c) the „COMPANY NAME“ EWC suggest to introduce a fine in relation to the size of the business.
Question 22 (Paragraph 13.14)

Is the High Court the correct body to award penalties in Northern Ireland?

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


x FORMCHECKBOX 
 Not sure

Comments: 

The „COMPANY NAME“ EWC operates under English law.

